
Developers are generally aware of 
the initial compliance require-
ments of the California Envi-

ronmental Quality Act (CEQA). But 
today’s economy often forces develop-
ers to rethink projects or to place them 
on hold for extended periods. What are 
the implications of asking an agency to 
take action on a project years after the 
CEQA process has been completed? 
And what happens if you need to pro-
pose changes to an approved project?

Once an environmental impact report 
(EIR) or a negative declaration (ND)/
mitigated negative declaration (MND) 
has been certified for a project, no sub-
sequent CEQA review is required for 
later project actions unless the agency 
determines that one of the following 
has occurred:

(1) There are substantial changes in 
  the project that will cause new 
  or more severe environmental 
  impacts

(2) There are changes in the 
  circumstances under which the 
  project is to be undertaken, 
  which cause new or more severe 
  environmental impacts 

(3) Substantial new information 
  becomes available that was not 
  reasonably available at the time 
  of the original CEQA review 
  that calls into question the prior 
  conclusions about the project’s 
  impacts, their severity, their 
  mitigation or their avoidance 
  through project alternatives

Navigating these three inquiries can 
be tricky. However, you can avoid 
some of the pitfalls that come with 
relying on prior CEQA documents by 
following these tips.
•	Strategically	determine	what	types	

 of permits or approvals are 
 necessary. Be cognizant of whether 
 they involve discretion (and are 
 subject to CEQA) or ministerial 
 (and are not subject to CEQA).

•	Carefully	identify	what	prior	
 CEQA documents exist and could 
 possibly be utilized to shorten the 
 CEQA process. Needless reports 
 are frequently generated because 
 developers fail to determine what is 
 already “on the shelf.”

•	Review	the	prior	CEQA	study’s	
 description of what permits and 
 approvals it was intended to 
 cover. If it specifically or even 
 generally covers the proposed 
 action, this will be helpful in 
 supporting the position that no 
 further CEQA review is required.
•	Determine	if	the	prior	CEQA	
 documentation promised that   
 further CEQA compliance would 
 `be conducted at this stage. CEQA 
 `consultants often “punt” on 
 tough environmental issues by 
 stating the issue will be studied 
 when there is more detail.

•	Packing	is	important.	There	are	
 advantages in processing a 
 development proposal as a 
 “project modification” instead of a 
 new, stand-alone project. The 
 court will use a much more 
 deferential standard of review for 
 a project modification if the new 
 approvals are challenged in court. 
 How the proposed actions are 
 presented to, and characterized by 
 the agency is important in court.

•	If	reliance	on	a	prior	CEQA	study	
 is criticized under the “new 
 information” prong because it 
 did not address greenhouse gas 

 impacts or mitigation, here’s some 
 good news: The court in Citizens 
 For Responsible Equitable 
 Environmental Development v. 
 City of San Diego (2011) 196 Cal.
 App.4th 515 found that the topic 
 of greenhouse gas is anything but 
 “new.”

•	If	prior	CEQA	documentation	is	
 used, document the absence of the 
 three triggers outlined above. This 
 can be done in an addendum, 
 initial study or even a staff report.

•	The	lead	agency	should	make	
 written findings in connection 
 with the later approvals 
 documenting the absence of the 
 three factors above. It should then 
 file a “Notice of Determination” to 
 start a 30-day statute of limitations.

Utilizing already-existing CEQA 
documents can save time and money, 
but is legally complicated, and must 
be done correctly to withstand legal 
challenge.
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