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Central Valley Gas Storage LLC v. Southam 
11 Cal.App.5th 686 

This case involves unusual property rights being condemned for an unusual public use—
the taking of underground gas storage rights by a public utility for an underground gas 
storage reservoir.  There was no challenge or controversy over whether condemnation 
could be utilized for the public use.  Instead, the issue in controversy was how these 
underground gas storage rights should be valued.  More specifically, the dispute centered 
on whether the rights should be valued based upon (i) the number of surface acres the 
owner possessed that overlaid the storage reservoir, or (ii) the volume of the storage 
capacity that existed within the owner’s land (and which would be utilized by the public 
utility condemnor).   

The underground gas reservoir being assembled by the condemnor consisted of 
677 surface acres, 80 of which were owned by the holdout condemnee owner.  The 
owner’s evidence, however, was that it owned a much higher percentage of the 
underground storage capacity than other surface owners, and that the compensation paid 
should reflect this premium storage ability that underlay its property.  In fact, the only 
appellate case on the issue, Pacific Gas & Electric Co. v. Zuckerman (1987) 
189 Cal.App.3d 1113 (Zuckerman), expressly held that the value of underground gas 
storage rights could not be based upon the value of the surface area, because the only 
rights being acquired were underground storage rights and no surface rights were being 
acquired; severance damages, however, could be awarded based upon interference with 
the surface use.   

The Zuckerman court acknowledged that “normal approaches to valuation are 
problematical” with regard to underground storage properties because of their peculiar 
and unique nature.  For that reason, it held that the value of such rights may be 
determined by any approach that is “just and equitable,” citing Evidence Code section 823 
and Code of Civil Procedure section 1263.320(b).  Based on this precedent, the owner in 
Central Valley asserted that it was error for the trial court to permit the jury only to hear 
evidence of the value of the underground storage rights based upon the size of the 
surface ownership, and to exclude any evidence from the owner’s expert which valued 
the underground rights based upon the capacity of the underground storage reservoir that 
underlay the owner’s property. 

The court of appeal, however, upheld the ruling of the trial court that had excluded the 
owner’s valuation testimony, and that had only allowed testimony valuing the 
underground storage rights based upon the number of surface acres owned.  The 
appellate court noted that times have changed since Zuckerman was decided in 1987, 
and the evidence now demonstrated that there was a private market for natural gas 
storage rights, and every lease involved in that private market based the amount paid for 
the storage rights solely upon the number of surface acres owned by the private property 
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owner.  There was no evidence of any lease in the private market for underground storage 
rights that was based upon the size of the portion of the underground reservoir that fell 
within a property ownership.  Since there was now a private market for such rights, 
Evidence Code section 823 and Code of Civil Procedure section 1263.320(b) were no 
longer applicable, and the only valuation methodology allowable is the methodology 
actually utilized in the marketplace.  In support of its decision, the court also cited the 
testimony of the utility’s expert, who explained that there was “good reason” for not valuing 
gas storage leases based on underground volume “due to the speculative nature of the 
volume that may differ based on reservoir porosity, thickness, extent and communication 
with other reservoirs.” 

Many judges tend to liberally permit evidence to be introduced to a jury in condemnation 
cases, thus allowing the jurors to weigh the persuasiveness of all of the evidence and 
allowing the attorneys to argue to the jurors why specific evidence should not be given 
credence.  There have been a number of important condemnation cases during the past 
few years where the appellate courts have rebuked lower courts for excluding evidence 
from the jury and have ordered the cases to be retried with the evidence admitted.  The 
Central Valley court of appeal went the other way, specifically stating: “[c]ourts, both trial 
and appellate, have the responsibility of insuring that an expert’s determination of value 
takes into account only reasonable and credible factors.”  While some attorneys may think 
they can “throw anything up and see what sticks to the wall,” this case provides authority 
for the proposition that if the valuation evidence cannot be verified by what goes on in the 
real world marketplace, the jury should not see or hear the evidence, although this 
exception occurs only when the property involved is one where there is no relevant, 
comparable market.  

Mike Rubin 
  

http://www.rutan.com/
http://www.rutan.com/michael-rubin/
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Citizens for Beach Rights v. City of San Diego  
10 Cal.App.5th 1301 

In 2006, the City of San Diego (City), acting through its Engineering and Capital Projects 
Department, obtained a Site Development Permit (SDP) from the City’s Developmental 
Services Department, permitting the City to construct a new lifeguard station at one its 
beaches.  During this same time, the City also sought a Coastal Development Permit 
(CDP) for the project from the California Coastal Commission, which was issued in 2007.  
Shortly after issuance of the CDP, the City began searching for funding for the project, 
but due to a downturn in the economy, it was unsuccessful.  As the City waited for the 
economy to improve, the CDP from the Coastal Commission expired in 2010, but the City 
obtained another CDP shortly thereafter.  Ultimately, in 2015, the economy had improved 
enough for the City to obtain funds for the project and enter into a contract for its 
construction.  

After entering into that contract, on April 20, 2015, the City issued a building permit to its 
contractor, allowing it to commence work.  Soon thereafter, the contractor did so, but its 
work was later halted in May due to the City’s moratorium on beach construction between 
Memorial Day and Labor Day.  On August 26, 2015, while this moratorium was still in 
effect, Citizens for Beach Rights (Citizens) filed a complaint for declaratory and injunctive 
relief, seeking to block the project.  Following a bench trial in November of 2015, the trial 
court ruled in favor of Citizens, holding that (1) the City’s SDP had expired by its own 
terms before construction was commenced due to the City’s alleged failure to “utilize” the 
permit within 36 months of issuance, and (2) contrary to the City’s arguments, Citizens’ 
challenge was not barred by a 90-day statute of limitations under the San Diego Municipal 
Code (SDMC) and Government Code section 65009. 

On appeal, the court of appeal reversed, finding that the City had sufficiently utilized the 
SDP within 36 months of its issuance, such that it had not expired, and that Citizens’ 
action was barred under a 90-day statute of limitations.  

With respect to the statute of limitations issue, the SDMC required that any action to 
challenge a decision made in accordance with the City’s Land Development Code be 
commenced no later than 90 calendar days after the date the City’s decision became 
final.  Similarly, Government Code section 65009 required that any challenge to a 
“decision” of a public agency relating to variances, conditional use permits, or other 
permits, be commenced within 90 days of the agency’s decision.  Although Citizens 
sought to characterize its case as concerning the expiration of the SDP, as opposed to 
an attack on a “decision” of the City relating to the SDP, the appellate court rejected this 
characterization, holding that the City’s issuance of the building permit in April of 2015, 
predicated on the continued validity of the SDP, was a “decision” of the City on that issue, 
and that Citizens’ case was a challenge to that decision.  Thus, according to the court, 
the action had to be commenced, at the latest, within 90 calendar days after the City’s 
issuance of the building permit on April 20, 2015.  Having been filed on August 26, 2015, 
the court therefore found the case to be untimely. 

http://www.rutan.com/
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On the expiration of the SDP, the SDMC stated that development permits automatically 
expire after 36 months if the permittee fails to “initiate utilization” within that time period, 
and that such “utilization” can be established through various means, including, inter alia, 
the issuance of construction permits or “[e]vidence of substantial use in progress, 
according to standards as developed by the City Manager.”  Somewhat more restrictively, 
the SDP itself stated that “[c]onstruction, grading or demolition must commence and be 
pursued in a diligent manner within thirty-six months after the effective date of final 
approval by the City, following all appeals,” and that “[f]ailure to utilize the permit within 
thirty-six months will automatically void the permit unless an Extension of Time has been 
granted.”  Based chiefly on the language of the SDP, Citizens argued that the permit 
expired after 36 months because the City had not commenced “construction, grading or 
demolition” within that time period.  The appellate court rejected this argument, however, 
based on evidence from the City that, under City policy (which, at the time of issuance of 
the SDP, was not in writing, but was a matter of practice), the City considered the “pursuit 
of other regulatory approvals” to constitute “utilization of a permit.”  Based on this 
evidence, and the provision of the SDMC stating that utilization could be established by 
“[e]vidence of substantial use in progress, according to standards as developed by the 
City Manager” (emphasis added), the court held that the City had sufficiently utilized the 
SDP within 36 months of issuance, such that it had not expired.    

Finally, the court rejected the City’s argument that Citizens’ complaint was invalid 
because it was purportedly framed as a complaint for declaratory relief under Code of 
Civil Procedure section 1060 instead of a petition for writ of mandate under Code of Civil 
Procedure section 1085.  Although the court agreed that Citizens’ complaint was 
effectively a challenge to a City “decision” regarding the SDP, and thus should have been 
brought as a petition for writ of mandate, the Court nevertheless held that (1) the case 
was brought under both Section 1085 and as a complaint for declaratory relief under 
Section 1060, (2) courts are permitted to treat declaratory relief claims as petitions for 
writs of mandate where appropriate, and (3) regardless, because of the court’s other 
rulings, the issue was moot. 

This case provides helpful guidance regarding the expiration of permits, rejecting a 
narrow approach in favor of one that focuses on all pertinent conditions, provisions of an 
agency’s code, and relevant agency policies or interpretations.   

Mark Austin 
  

http://www.rutan.com/
http://www.rutan.com/mark-austin/
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Friends of the College of San Mateo Gardens v. San Mateo County Community 
College District 
11 Cal.App.5th 596 

In 2006, the San Mateo County Community College District (District) adopted a facilities 
master plan for its three college campuses, including plans to renovate the Building 20 
Complex (Plan) located on the College of San Mateo campus.  The District prepared an 
initial study and a mitigated negative declaration (MND) analyzing the physical 
environmental effects of implementing the Plan’s proposed improvements.  The MND 
concluded that with the implementation of certain mitigation measures, the Plan would 
not have a significant effect on the environment.  In 2007, the District certified its initial 
study and adopted the MND.    

After failing to obtain funding for the Building 20 Complex renovations, the District re-
evaluated its proposed renovations.  In May 2011, the District issued a notice of 
determination indicating that it would instead demolish the Building 20 Complex, replacing 
it and its surrounding gardens and green space with a parking lot, accessibility, and 
landscaping improvements.  The District also proposed to renovate two other buildings 
that had been slated for demolition.  The District concluded that a subsequent of 
supplemental environmental impact report (EIR) was not required.  Rather, the District 
addressed the changes using an addendum to the MND.  Despite vocal opposition, the 
District approved demolition of the Building 20 Complex in accordance with the 
addendum.  

Friends of the College of San Mateo Gardens (Friends) filed suit, and the District 
rescinded its original addendum.  The District released a revised addendum which 
contained the same conclusions bolstered by additional analysis.  The revised addendum 
was later adopted and demolition was reapproved.  Friends dismissed its original suit and 
brought a new suit challenging the revised addendum, seeking a peremptory writ of 
mandate ordering the District to set aside its approval of the demolition of the Building 20 
Complex and fully comply with the California Environmental Quality Act (CEQA) by 
preparing an EIR and adopting feasible alternatives and mitigation measures.  

The trial court found that the demolition project was inconsistent with the original Plan 
and that its impacts were not addressed in the MND or addendum.  The District appealed 
and the court of appeal affirmed the lower court.  The court of appeal concluded that as 
a matter of law, the District’s demolition proposal was a new project, subject to CEQA’s 
initial review standards under Public Resources Code section 21151, rather than a 
modified project subject to subsequent review provisions of Public Resources Code 
section 21166 and CEQA Guidelines section 15162.  Because the court of appeal found 
that the initial review provisions applied, it held that an addendum was improper and that 
the District was required to conduct an initial study of the project to determine whether an 
EIR was required.  

The California Supreme Court reversed, holding that the court of appeal’s reliance on 
whether a project was “new,” therefore requiring an EIR, could lead to arbitrary results.  

http://www.rutan.com/
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Instead of resting on whether a project is “new” in the abstract sense, the High Court 
noted that the “decision to proceed under CEQA’s subsequent review provisions must . . 
. necessarily rest on a determination—whether implicit or explicit—that the original 
environmental document retains some informational value.”  (Friends of the College of 
San Mateo Gardens v. San Mateo County Community College District (2016) 1 Cal.5th 
937, 951.)  The court went on to state that this is a predominantly factual question for an 
agency to answer in the first instance based on its particular expertise.  A court’s task on 
review is then to first decide whether the agency’s determination is supported by 
substantial evidence.   

If so, the court must then determine whether the agency has properly determined how to 
comply with its obligations under those provisions.  Therefore, where an agency has 
determined that project changes will not require “major revisions” to its initial 
environmental document, such that no subsequent or supplemental EIR is required, the 
reviewing court must then proceed to ask whether substantial evidence supports that 
determination.  The Supreme Court noted that whether there is substantial evidence in 
this context involves a “judicial review [that] must reflect the exacting standard that an 
agency must apply when changes are made to a project that has been approved via a 
negative declaration” as opposed to the deferential standard that applies when the project 
was originally approved by an EIR.  (1 Cal.5th at 953.)  The Supreme Court then 
remanded the case to the court of appeal for further proceedings. 

On remand, the court of appeal held that the District’s MND retained informational value 
even after the District changed its proposal from renovating to demolishing the Building 20 
Complex.  The appellate court found that substantial evidence supported this conclusion, 
because the addendum added one building to the demolition list, which initially numbered 
16 buildings, and removed two other buildings from the list.  The MND also listed several 
mitigation measures intended to negate the impacts of demolition.  Because the 
addendum did not affect the plans to demolish the 14 other buildings or remove the 
measures adopted to mitigate associated environmental effects, the court found that 
substantial evidence supported the District’s determination that the MND remained 
relevant and that the District did not err in proceeding under CEQA’s subsequent review 
provisions.  

Once a court determines that the subsequent review provisions apply to a project 
approved through a negative declaration, however, the court’s standard of review 
changes and becomes less deferential to the agency.  Citing the Supreme Court’s 
decision, the court of appeal noted that the standard is less deferential because “a 
negative declaration requires a major revision—i.e., a subsequent EIR or mitigated 
negative declaration—whenever there is substantial evidence to support a fair argument 
that proposed changes might have a significant environmental impact not previously 
considered in connection with the project as originally approved.”  This means that “an 
agency’s determination that a major revision to a negative declaration is not required will 
necessarily lack substantial evidence when a fair argument exists that the project might 
have a previously unstudied significant environmental impact.”  

http://www.rutan.com/
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Here, the court of appeal found that the record contained substantial evidence of a fair 
argument that the planned removal of a portion of the gardens surrounding the 
Building 20 Complex might have a significant aesthetic impact on the college campus.  
Such evidence consisted of testimony by faculty and students about the importance of 
the gardens to the aesthetics of the campus.  The District argued that the demolition of 
the gardens would result in a loss of less than one-third of one percent of the total 
landscaped and open space areas on campus.  The court rejected the District’s 
contention, holding that the significance of an environmental impact is not based on its 
size but is measured in light of the context where it occurs.  

In sum, the court found that there was substantial evidence of a fair argument that the 
Building 20 Complex demolition project might have a significant environmental effect due 
to its aesthetic impact on the College campus.  The court, however, did not order the 
District to prepare an EIR on remand.  Instead, it noted that the District could choose to 
prepare a subsequent MND if the District determines that the possibly significant 
environmental effects will be reduced to insignificance through the implementation of 
mitigation measures. 

While the initial reliance on a negative declaration has long proved to be challenging due 
to the fair argument standard, this case underscores that the same challenges may apply 
when a negative declaration is relied upon in a subsequent review context. 

Thai Viet Phan 
  

http://www.rutan.com/
http://www.rutan.com/thai-phan/
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Kutzke v. City of San Diego  
11 Cal.App.5th 1034 

This case supports government agencies’ reliance on public sentiment to provide 
substantial evidence to support a particular finding or decision, especially as it relates to 
the adverse impacts of a proposed development.   

Owners of two adjacent lots applied for a vesting tentative parcel map and related permits 
to subdivide the lots into four lots, retain an existing residence on one lot, and build a new 
residence on each of the three other lots.  The property is located on the side of a hilltop 
in a neighborhood within a community plan area and characterized by large single-family 
homes of various ages and architectural styles.  Importantly, one of the community plan’s 
objectives is to conserve the character of existing single-family neighborhoods, including 
their very low-density character.   

The city’s planning commission approved the subdivision and adopted a mitigated 
negative declaration for the project.  A citizen appealed to the city council, who reversed 
the decision—finding that the project was inconsistent with the community plan; the 
requested deviations from applicable development regulations were inappropriate for the 
project’s location and would not result in a more desirable project; and the negative 
declaration was inadequate as to the potential impacts on geology, land use, and public 
safety.   

The property owners sued and the superior court reversed the city council’s decision.  
The city appealed and the court of appeal reversed the trial court.  The court of appeal 
found that substantial evidence supported the city council’s findings for denial of the 
project.  The court noted that while the findings need not be supported by expert evidence, 
substantial evidence is necessary and “the opinions and objections of neighbors can 
provide substantial evidence to support rejection of a proposed development.”  The record 
also disclosed expert evidence supporting the finding that the project would be 
detrimental to public health, safety, and welfare.  Finally, despite the property owners’ 
argument that the evidence submitted against the project was markedly less persuasive 
than that submitted in favor of the project, the court deferred to the city council’s judgment.   

Going forward, local agencies can rely on cases like Kutzke to support their reliance on 
fact-based public comments and opinions when making findings as to relatively subjective 
standards in connection with proposed development projects. 

Travis Van Ligten 
  

http://www.rutan.com/
http://www.rutan.com/travis-van-ligten/
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POET, LLC v. State Air Resources Board 
12 Cal.App.5th 52 

This opinion is the latest in the on-going saga involving the efforts of the State Air 
Resources Board (ARB) to comply with the California Environmental Quality Act (CEQA) 
in connection with the ARB’s promulgation of regulations establishing low carbon fuel 
standards for California.  The Fifth District Court of Appeal concluded that the ARB had 
not complied with a previously-issued writ of mandate calling on ARB to address whether 
the new regulations would have adverse environmental impacts resulting from increased 
emissions of nitrogen oxides (NOx), and that the trial court therefore had erred by 
discharging that writ. 

The court previously issued a decision in 2013 (POET, LLC v. State Air Resources Board, 
218 Cal.App.4th 681) holding that the ARB had failed to comply with CEQA when it 
adopted regulations in 2009 establishing low carbon fuel standards (LCFS).  California’s 
Global Warming Solutions Act of 2006 required the ARB to establish such standards as 
part of the state’s comprehensive program aimed at reducing greenhouse gas emissions.  
The goal of the LCFS regulations is to progressively reduce the greenhouse gas 
emissions from transportation fuels used in California. 

The court’s 2013 opinion identified several violations of the Administrative Procedure Act 
and violations of CEQA in the Environmental Analysis and Statement of Reasons 
prepared by the ARB, which are comparable to an environmental impact report.  That 
opinion had directed the trial court to issue a writ mandating the ARB to correct these 
violations.  Significantly in the context of the current appeal, the prior opinion specified 
terms that were to be included in the writ of mandate as to some of the issues to be 
corrected by the ARB on remand. 

The first part of the lengthy new opinion provides exhaustive analysis supporting the 
court’s conclusion that the ARB had not complied adequately with the writ, and its 
conclusion that the ARB had thus—again—failed to comply with CEQA.  The court 
concluded that the ARB’s revised CEQA analysis in response to the writ was defective 
and failed to correct the previously-identified flaws in its analysis of the effects of the new 
LCFS regulations on biodiesel consumption and related increases in NOx emissions.   

More specifically, the new opinion explains that the ARB’s revised environmental 
analyses (performed in 2014-15) had taken too narrow a view of the “project” being 
studied and used an inappropriate 2014 “baseline” to assess emissions and impacts, 
rather than the baseline conditions existing prior to the 2009 approval of the regulations.  
The court explained that “when the agency’s activity [subject to CEQA review] involves a 
regulation (as compared to building a physical structure, such as a road or power plant), 
the whole of the activity constituting the ‘project’ includes the enactment, implementation 
and enforcement of the regulation.”  The ARB’s erroneous use of the higher 2014 
emissions baseline “caused its calculations of yearly changes in NOx emissions to be too 
low and thus misleading.”  The opinion further explains how these errors undermined 
CEQA’s important “public information” function. 

http://www.rutan.com/
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The second part of the opinion discusses the appropriate form of appellate relief to be 
issued in response to the continuing non-compliance with CEQA.  The court of appeal 
held that the trial court had erred by granting the ARB’s request for discharge of the prior 
writ of mandate.  The opinion pointed out that the court had itself largely authored the 
specific terms of the writ and thus was in position to independently determine on appeal 
whether or not the ARB had complied with those terms sufficiently to justify issuance of 
an order discharging the writ.  Having determined that the ARB had again failed to comply, 
the court evaluated possible forms of appellate corrective action.  The court again 
remanded the case for further proceedings under a “modified writ of mandate” and 
specified terms to be included in that modified writ, directing the ARB to address NOx 
emissions “in a manner that complies with CEQA, including the use of a proper baseline.”   

The court also explained that the portions of the LCFS that apply to fuels other than diesel 
were not affected by the CEQA deficiencies, and thus would remain in effect.  And, as to 
the LCFS provisions dealing with diesel and its substitutes (which rested upon the 
deficient CEQA analysis), the court held that those standards appeared on balance to 
provide environmental benefits that “outweighed” the potential adverse impacts of leaving 
them in place while corrective CEQA analysis is conducted.  Those standards were 
allowed to remain operative until the modified writ is discharged. 

This case reflects a trend in recent court decisions taking an expansive view of how a 
project should be described for purposes of CEQA analysis.  The case also underscores 
the need to faithfully follow the direction and guidance of the appellate courts when a 
matter is remanded for further proceedings.   

The case provides another illustration of a lead agency falling below the mark when 
charged with conducting CEQA review of its own project.  

David Lanferman 
  

http://www.rutan.com/
http://www.rutan.com/david-lanferman/
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Sierra Club v. County of Sonoma  
11 Cal.App.5th 11 

This case provides guidance on the distinction between discretionary and ministerial 
approvals under the California Environmental Quality Act (CEQA).  This is a critical 
distinction for applicants and lead agencies because discretionary projects are subject to 
CEQA review while ministerial projects are not.   

In this case, the Sierra Club and other plaintiffs challenged an erosion control permit 
granted by the county commissioner to Ohlson Ranch for development of a 54-acre 
vineyard in Sonoma County.  The permit was issued pursuant to the county’s Grading, 
Drainage, and Vineyard and Orchard Site Development Ordinance (Ordinance).  The 
Ordinance contained certain requirements, for example, that storm water must be 
diverted “to the nearest practicable disposal location.”  In granting the permit, the 
commissioner found that the project complied with the requirements and imposed certain 
environmental protection measures that were accepted by the applicant.   

The county’s position was that the permit was ministerial and, consequently, that CEQA 
review was not required in order to grant the permit.  The Sierra Club argued that the 
permit was discretionary on the basis that the Ordinance contains subjective standards 
for issuing a permit; therefore, the commissioner who decides whether to grant such 
permits uses his or her discretion, making the permit subject to CEQA.    

The court of appeal held that the county properly concluded that issuance of the permit 
was ministerial, reasoning that “most of the provisions that potentially confer discretion 
did not apply to the Ohlsons’ project,” and noting that the Sierra Club failed to show “that 
the few that did apply conferred on the commissioner the ability to mitigate potential 
environmental impacts to any meaningful degree.”  

The court applied the typical “prejudicial abuse of discretion” standard in reviewing the 
commissioner’s conclusion that the permit was a ministerial action.  However, the court 
noted that judicial deference should be shown to an agency’s decision pursuant to CEQA 
Guidelines section 15268.  That section provides that the “determination of what is 
‘ministerial’ can most appropriately be made by the particular public agency involved 
based upon its analysis of its own laws,” and advises each public agency to “make such 
determination either as a part of its implementing regulations or on a case-by-case basis.”  

In regard to the difference between discretionary and ministerial actions, the court 
observed that discretionary actions are those that occur when an administrator’s 
subjective judgment is required while ministerial actions occur under regulations that 
“allow for little or no exercise of such judgment.”  

The court also used the “functional test” to determine whether the action was 
discretionary.  Under the “functional test,” an action is discretionary if the agency had the 
power to deny or condition a permit or otherwise modify a project in ways that would have 
mitigated environmental problems an EIR might conceivably have identified.  Citing 

http://www.rutan.com/
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relevant precedent, the court noted that “CEQA does not apply to an agency decision 
simply because the agency may exercise some discretion in approving the project or 
undertaking.  Instead, to trigger CEQA compliance, the discretion must be of a certain 
kind; it must provide the agency with the ability and authority to mitigate . . . environmental 
damage to some degree.”  In other words, the existence of discretion is irrelevant if it 
does not confer the ability to mitigate any potential environmental impacts in a meaningful 
way.   

While the Ordinance itself declared that the issuance of erosion control permits were 
ministerial actions, the court focused on the fact that there was no evidence that any of 
the Ordinance’s provisions that arguably granted discretion were applied to Ohlson’s 
application.  The court noted that the relevant inquiry focused on the agency’s specific 
action, and not on the general content of the regulation.   

The court rejected Sierra Club’s argument that the application of particular Ordinance 
provisions made the commissioner’s action on the permit discretionary.  The court 
explained that no discretion was exercised under the functional test, especially when 
placing the provisions in their appropriate technical and practical contexts.   

In further disavowing the notion that an agency must conduct CEQA review for a permit 
if an agency has any discretion under the implementing ordinance, the court noted that 
such a position would have the “perverse effect of discouraging agencies from enacting 
ordinances, such as the [Ordinance], specifically designed to mitigate environmental 
impacts through a permitting process.”   

The court also rejected the argument made by Sierra Club that the permit was 
discretionary because the commissioner imposed certain conditions from the applicant’s 
engineering plans.  The court declined to hold that a permit is discretionary simply 
because an applicant voluntarily agrees to implement measures not required by the 
Ordinance.   

Under the holding in this case, CEQA is not triggered by the exercise of any discretion by 
an agency.  Rather, CEQA applies only when the exercise of discretion allows for the 
meaningful review and treatment of environmental impacts.  This case provides helpful 
guidance to agencies that are adopting ordinances and applying ordinances to projects 
and also to applicants struggling with whether their requested action should be 
characterized as discretionary or ministerial.   
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