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Bay Area Citizens v. Association of Bay Area Governments
248 Cal.App.4th 966

This case addresses whether the Bay Area’s Metropolitan Transportation Commission and the Association 
of Bay Area Governments (the Agencies) should have relied on emissions reductions already expected from 
pre-existing statewide mandates when developing regional plans to meet targets set by the California Air 
Resources Board (CARB) for reducing greenhouse gas (GHG) emissions from cars and light-duty trucks.  The 
court of appeal concluded that the Agencies correctly declined to count statewide emissions in developing 
their regional plan because doing so would have been inconsistent with the statute, as construed by CARB. 
 
Senate Bill 375 requires each regional metropolitan planning organization (MPO) to develop strategies, 
consisting of regional land use and transportation plans, designed to reduce the region’s GHG emissions 
associated with cars and light-duty trucks.  These plans must aim to meet specified targets set for the region 
by CARB.  In addition to SB 375 target reductions, there are statewide mandates for GHG emissions reductions 
pursuant to the Low Carbon Fuel Standard and Pavley programs. 

CARB provided emissions reductions targets for the Bay Area region in September 2010 and called for 
the Agencies to implement regional land use and transportation strategies that would result in per capita 
percentage reduction in emissions of 7 percent by 2020 and 15 percent by 2035, as compared to emissions 
in 2005.  CARB indicated that these reductions were to be in addition to those expected from pre-existing 
statewide mandates.  The Agencies developed Plan Bay Area (Plan), a sustainable communities strategy for 
the region, and performed environmental review of the Plan pursuant to the California Environmental Quality 
Act (CEQA).
  
Bay Area Citizens was critical of the Plan and offered an alternative plan of its own that counted on reductions 
expected from the pre-existing statewide mandates.  When its alternative plan was rejected, Bay Area Citizens 
filed a petition for writ of mandate claiming that the Agencies failed to comply with CEQA by: (1) not adequately 
identifying the Plan’s basic objectives, (2) not adequately assessing alternatives, including the “No Project” 
alternative, and (3) not responding to Bay Area Citizens’ comments on the EIR.
  
In reviewing the Agencies’ action, the court considered the plain language of SB 375, the legislative history, the 
Legislature’s express declarations and findings, and CARB’s administrative construction of the law.  Having done 
so, it found that “[t]he only legally tenable interpretation of SB 375 is that it requires [CARB] to set targets for, 
and the Agencies to strive to meet these targets by, emissions reductions resulting from regionally developed 
land use and transportation strategies, and that it requires these reductions be in addition to those expected 
from the statewide mandates.”  The court noted that to rely instead on emissions reductions resulting from 
such statewide mandates as vehicle technology (Pavley) and a Low Carbon Fuel Standard would frustrate this 
plainly stated objective and render SB 375 superfluous.

As for the other claimed CEQA violations, the court concluded that Bay Area Citizens failed to establish an 
abuse of discretion by the Agencies.  In evaluating the criterion of achieving emissions reductions set by SB 
375, the No Project alternative properly omitted discussion of the statewide mandates.  By comparison, the 
No Project alternative did consider statewide mandates when considering other broader criteria regarding 
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emissions reductions.  Bay Area Citizens argued that the Agencies did not adequately discuss alternative plans 
because it did not consider Bay Area Citizens’ own proposed alternative, which again relied heavily on GHG 
reductions expected from statewide mandates.  In response, the court stated that an EIR does not need to 
examine alternatives that are not feasible or that are “speculative [or] contrary to law.”  The court concluded that 
Bay Area Citizens’ proposed alternative was not feasible because reliance on emissions reductions expected 
from statewide mandates does not comply with SB 375 or CARB’s requirements.  Therefore, the Agencies did 
not need to consider this alternative.  The court also dismissed Bay Area Citizens’ claims that the Agencies did 
not adequately consider and respond to its comments.  The court concluded that since the EIR provided the 
Agencies and the public with sufficient information on the environmental impacts associated with the Plan, 
the “wisdom of the Agencies’ choice in adopting the Plan cannot be challenged under CEQA.”  

This case underscores the importance of project objectives in establishing the scope of project review and in 
defining the range of feasible project alternatives.  In reaching its conclusion, the court provided the helpful 
reminder that “an objection to the substantive choice a lead agency makes in approving a project is not a 
legitimate basis for a CEQA lawsuit.”

Stephanie Hall-Higashioka
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Center for Biological Diversity v. County of San Bernardino
247 Cal.App.4th 326

Delaware Tetra Technologies, Inc. v. County of San Bernardino.
247 Cal.App.4th 352

Six related cases were filed to invalidate approvals by the Santa Margarita Water District (SMWD), a public 
entity in Orange County, and the County of San Bernardino (County) regarding a water pumping and transport 
project.  The Center for Biological Diversity (CBD) and related plaintiffs filed two of the actions and the other 
four were filed by Delaware Tetra Technologies, Inc. (Tetra).  The actions resulted in two published court of 
appeal decisions.

The project consisted of a proposal by a private party, Cadiz, Inc. (Cadiz), to pump an average of 50,000 acre 
feet per year from an aquifer underlying its real property in the Mojave desert, which would be transported 
hundreds of miles to various purchasers of the water, including SMWD.  SMWD acted as the lead agency and 
certified an environmental impact report (EIR) for the project.  The County, acting as a responsible agency, 
approved the certified EIR and a Groundwater Management, Monitoring and Mitigation Plan (GMMMP) 
pursuant to the County’s Desert Groundwater Management Ordinance (DGMO).  The GMMMP and a related 
memorandum of understanding were prepared to support a determination that the project would be exempt 
from the DGMO’s well permit requirements.

The six lawsuits challenged various aspects of SMWD and the County’s approvals based on alleged violations 
of California Environmental Quality Act (CEQA), the DGMO and water law.

Published CBD Opinion

CDB’s first argument – an issue involved in several of the other cases – was that SMWD, a retail water agency 
over 200 miles away from where the pumping would occur – was not the proper lead agency under CEQA 
and instead, the lead agency should have been the County, where the project was located and the bulk of its 
impacts would occur.  The trial court ruled that SMWD was not the proper lead agency, but denied the relief 
sought based on lack of prejudice.

The court of appeal held that SMWD was correctly designated as the lead agency pursuant to CEQA Guidelines 
section 15051(a)-(b).  More specifically, the court found that SMWD was properly designated as the lead agency 
as either the (1) public agency that is a part of a public/private partnership, or (2) the public agency that has the 
greatest responsibility for supervising or approving the project as a whole.  The court also found that SMWD 
has at least a substantial claim to be the lead agency pursuant to section 15051(d) because it and the County 
entered an agreement stating that SMWD would act as the lead agency.  In any event, the court was convinced 
that SMWD had sufficient control over the project as a whole to determine that SMWD had more responsibility 
over the project than the County as part of a public/private partnership.

The court of appeal rejected the further argument that the EIR’s project description was misleading.  The 
project description declared that the “fundamental purpose of the Project is to save substantial quantities of 
groundwater that are presently wasted and lost to evaporation by natural processes.”  CBD argued this was 
misleading because the project would extract more than is “lost” to evaporation, and was based on confusing

3.

www.rutan.com


Connect with Rutan

GUIDING CLIENTS TO SUCCESS
www.rutan.com

and conflicting evaporation rates.  Although the court agreed that even based on the agencies’ own evidence, 
the amount of water saved from evaporation is only a percentage of the total water removed from the aquifer 
by the project, the court rejected CBD’s contention because the project’s purpose was not to solely conserve 
water, and because the EIR provided substantial evidence of evaporation rates.  The court also rejected CBD’s 
arguments that the project description was misleading with respect to the duration of the project and the rate 
and total quantity of groundwater to be extracted.

This case is most notable for its discussion of the lead agency issue as there are very few reported cases 
addressing claims that the wrong lead agency was designated for the project.  The decision may result in more 
governmental agencies not located near a project to act as the lead agency under CEQA if they partner with a 
private party that agrees to provide the agency with a certain level of discretionary authority over the project. 

Published Tetra Opinion

Only a portion of this opinion is published.  That portion deals with Tetra’s argument that by approving a 
memorandum of understanding (MOU) before the EIR was completed, SMWD and the County pre-committed 
to approving the project without complying with CEQA.  (Unpublished portions of the opinion related to claims 
that the MOU violated the DGMO and water law.)

The County, in order to be excluded from the DGMO’s well permit requirements, had to approve both an MOU 
and a GMMMP to govern the project’s withdrawal of groundwater.  Before the EIR was competed and certified, 
the County approved an MOU with SMWD in which certain groundwater pumping parameters and other project 
details were laid out.  The County filed a notice of exemption, taking the position that approval of the MOU was 
not a project under CEQA.  Tetra challenged this determination, arguing that the approval was a project and 
required CEQA review

The court disagreed with Tetra’s argument, holding that the case is analogous to the situation in Cedar Fair v. 
City of Santa Clara, where the court held that a non-binding term sheet was not a commitment to approve the 
project, and therefore was not a project under CEQA.  The court held that the MOU will cause neither a direct 
nor a reasonably foreseeable indirect physical change in the environment, and while the MOU established a 
process for completing the GMMMP, the County retained full discretion to consider the final EIR and then to 
approve the project, disapprove it, or require additional mitigation measures or alternatives.  As such, the court 
found that the MOU did not bind the County to a particular course of action or to any activity with direct or 
indirect impacts on the environment.  The court went on to distinguish this case from the decisions in Sava Tara 
v. City of West Hollywood and RiverWatch v. Olivenhain Municipal Water Dist. on that basis.

This case adds further analysis to the Save Tara line of cases on timing issues as to when a preliminary approval 
may constitute a project under CEQA.  The case also provides guidance on how a document can be prepared so 
that when making a preliminary approval, the agency retains sufficient discretion to defer CEQA review.

Alan Fenstermacher

Attorneys from Rutan & Tucker, LLP represented Delaware Tetra Technologies, Inc. in the litigation.
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People for Proper Planning v. City of Palm Springs
247 Cal.App.4th 640

This case addresses the question whether a general plan amendment that removes the minimum density 
requirements for residential development is categorically exempt from the California Environmental Quality 
Act (CEQA) pursuant to the Class 5 exemption for minor alterations in land use limitations.  

The City of Palm Springs amended its general plan to eliminate the minimum density requirements for all 
residential density ranges.  The city’s resolution approving the amendment stated that “the past and current 
practice of the City . . . is to consider only the maximum density allowed within each land category and consider 
and approve lower density project[s].”  As such, the city concluded that the amendment was categorically 
exempt from CEQA pursuant to Class 5 exemption.

People for Proper Planning (PFPP) filed a petition for peremptory writ of mandate and a complaint for 
declaratory and injunctive relief against the City, arguing that the amendment was not categorically exempt 
from CEQA because it did not effectuate a “minor land use alteration.”  The trial court denied the petition, 
holding that the amendment merely conformed the density ranges in the city’s general plan to the city’s past 
practices relative to such ranges.  PFPP appealed.

The court of appeal reversed, holding that the city’s amendment was not categorically exempt from CEQA for 
two reasons.  First, by its terms, the Class 5 exemption applies to projects that consist of “minor alterations 
in land use limitations . . . which do not result in any changes in land use or density.”  The court found that by 
eliminating the minimum density requirements, the amendment on its face results in a change to land density, 
and thus does not qualify for the Class 5 exemption.

Second, the court found PFPP met its burden of demonstrating that the amendment fell within the exception 
to the exemption set forth in CEQA Guidelines section 15300.2(c).  That section provides that a categorical 
exemption cannot be used “where there is a reasonable possibility that the activity will have a significant effect 
on the environment due to unusual circumstances.”  The court held PFPP had presented sufficient evidence 
supporting a fair argument that the amendment will result in a significant impact on the environment due to 
its across-the-board change in land use regulation affecting every residential area identified by the general 
plan.  The court further concluded PFPP had shown that the amendment had the potential to cause significant 
cumulative impacts on the city’s stock of high-density, low and moderate-income housing due to its elimination 
of the minimum density allowances.  The court also noted that the city did not dispute that the case presented 
“unusual circumstances.”

Further, the court questioned whether the city could accommodate its share of the regional housing needs if 
there is no minimum density for residential areas as originally identified and required in the general plan.  The 
court noted that the amendment could reduce the range of housing types, prices and opportunities available 
in the city to the frustration of the general plan’s goal of facilitating a broad range of housing types.

This case serves as an important reminder of the relatively narrow scope of the Class 5 exemption and the 
need to undertake further CEQA review when a project does not squarely qualify for a categorical exemption.

Kathy Jenson
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Protect Our Communities Foundation v. Jewell
9th Cir. No. 14-55666 

This case involves a challenge brought under the National Environmental Policy Act (NEPA) to a Bureau of Land 
Management (BLM) project in which BLM granted a right-of-way on federal lands to Tule Wind to construct 
and operate a large-scale, 186 megawatt wind energy facility about 70 miles east of San Diego.  Protect Our 
Communities Foundation (POCF) argued that BLM failed to adequately consider the environmental impacts 
of the project on birds and bats, improperly dismissed viable project alternatives, and failed to identify an 
unlawful “taking” of migratory birds. 

POCF’s claim was based on (1) an overly broad purpose and need statement in the Environmental Impact 
Statement (EIS), (2) a failure to provide an adequate range of alternatives; (3) a failure to provide appropriate 
detail in the mitigation measures; and (4) a failure of the EIS to take a “hard look” at the environmental impacts 
of the project. 

NEPA requires an EIS preparer to write a purpose and need statement that “briefly specif[ies] the underlying 
purpose and need to which the agency is responding.”  When defining a project’s purpose and need, an EIS 
preparer has substantial discretion – the statement will only be insufficient if it is so narrowly tailored that it 
predetermines a particular outcome and eliminates the option to choose any other alternative.  In this case, 
BLM’s goal for the project was to transmit energy in a safe and environmentally sound way and to contribute to 
the Energy Policy Act’s goal of increasing renewable energy on public lands.  The court found that this purpose 
and need statement was not overly broad. 

POCF challenged BLM’s decision to reject a distributed generation alternative that would involve rooftop solar 
panels rather than one large-scale facility.  The court found that BLM evaluated all reasonable alternatives in 
light of the project’s purpose.  BLM did not need to consider distributed solar because it would have presented 
a number of obstacles and would not have met the primary goal of the project, which was to provide large-
scale energy generation on public lands.  In addition, BLM concluded that a distributed solar project would 
potentially cause its own environmental impacts because it could involve infrastructure upgrades.  The court 
stated “[a]n agency need not review ‘remote and speculative’ alternatives.”  If an alternative is not chosen, an 
EIS only needs to briefly explain why that alternative was not chosen.  There is no requirement that an agency 
consider a remote or speculative project alternative if it is infeasible and does not meet the project’s purpose.  

One of the mitigation measures in the EIS was a Project-Specific Avian and Bat Protection Plan, which was written 
in collaboration with the U.S. Fish and Wildlife Service.  This protection plan required continuous monitoring 
and inspection of the project’s impacts on birds and bats.  POCF claimed that a mitigation measure requiring 
future monitoring and inspection was inadequate.  The court disagreed.  While “[p]erfunctory descriptions or 
mere lists of mitigation measures are insufficient,” and mitigation measures need to be crafted to be effective 
in avoiding impacts, future monitoring and inspection to allow an applicant to adjust to changing conditions 
is not improper.  Here, the protection plan outlined methods to ensure BLM would not adversely affect birds 
and bats during the life of the project.  As such, the court found that the protection plan provided the flexibility 
needed to appropriately reduce environmental impacts. 

NEPA requires applicants to take a “hard look” at the environmental impacts of an action.  POCF argued that 
the EIS failed to take a “hard look” at certain environmental impacts, including noise impacts on migratory 
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birds and greenhouse gas (GHG) emissions.  The court found that even though BLM could have been more 
detailed, the analysis was not misleading or speculative.  While surveys were not conducted at all times during 
a bird’s lifecycle, they were conducted at the lifecycle times that were most critical for migratory birds.  The 
EIS included several mitigation measures for noise impacts to reduce the impact on birds, including relocating 
turbines to valleys to reduce risks to birds.  The court deferred to the agency’s experts and refused to dismiss 
the reasonable scientific data relied upon in the EIS.
 
One of POCF’s arguments was that NEPA’s “hard look” standard was not met because BLM failed to measure 
GHG emissions generated by manufacturing equipment and transporting it to the project site.  BLM reasoned 
that it did not evaluate these emissions because they were outside of its control and would have been 
speculative.  The court concluded that BLM was justified in choosing any reasonable methodology to measure 
GHG emissions and was not bound to any particular methodology.  

Finally, POCF argued that the wind turbines would result in an unlawful “take” of migratory birds without a 
Migratory Bird Treaty Act permit.  The court disagreed and found that BLM did not need a permit here because 
it was not directly engaged in the taking of protected birds and instead was acting only in a regulatory capacity.  
Thus, the impact of turbines on migratory birds was “many steps removed” from BLM’s approval. 

This opinion illustrates that, like government actions subject to the California Environmental Quality Act, courts 
will give considerable deference to government decisions subject to NEPA if the administrative record reflects 
that the agency has acted in good faith and in substantial conformance with the letter and intent of applicable 
regulations and if the record reflects a thoughtful and factually substantiated review of evidence.

Morgan Wazlaw
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Spring Valley Lake Association v. City of Victorville
248 Cal.App.4th 91

The City of Victorville approved a commercial retail center to be anchored by a proposed Wal-Mart supercenter.  
The project approvals included a general plan amendment, a zone change, a site plan, a conditional use 
permit, a parcel map, and an environmental impact report (EIR).  After the city approved the project, the Spring 
Valley Lake Association (Association) filed a lawsuit alleging that the city’s approval of the project violated the 
California Environmental Quality Act (CEQA), the Subdivision Map Act, and the Planning and Zoning Law.  

The trial court overturned the city’s approval of the project, finding that the EIR for the project did not adequately 
analyze the general plan’s requirement for on-site electricity generation or the project’s impacts on greenhouse 
gas (GHG) emissions.  The trial court also found that there was insufficient evidence to support the general plan 
consistency findings for the parcel map and zone change approvals.  The trial court rejected other contentions 
brought by the Association.  The City appealed.  The court of appeal affirmed in part, reversed in part, and 
remanded.

The court of appeal addressed several issues.  First, it considered whether approval of the project was 
consistent with the city’s general plan.  The city’s general plan included policies to support the development 
of solar, hybrid, wind, and other alternative energy generation and required all new commercial or industrial 
development to generate electricity on-site to the maximum extent feasible.  On that topic, the EIR noted 
that the project would be “solar ready” but the city clarified in its response to comments that Wal-Mart was 
not in a position to commit to installation of solar power given the uncertainty over whether tax credits and 
incentives would be available at the time of project construction.  The court cited to the typical deferential 
standard whereby an agency’s finding of general plan consistency will be upheld unless no reasonable person 
could have reached the same conclusion. The court then, however, applied a less deferential standard and 
found there was no substantial evidence to support the city’s general plan consistency finding in regard to 
the feasibility of on-site electricity generation.  While the court recognized that a project need not “conform 
perfectly” with every general plan policy to be consistent with the general plan, a project must comply with a 
policy that is “fundamental, mandatory, and clear,” such as the alternative energy generation requirement. 

The court of appeal also reviewed the EIR’s evaluation of GHGs.  The EIR’s discussion of GHGs was dependent 
upon and assumed the project’s compliance with a general plan requirement to exceed the Title 24 energy-
efficiency standards by 15 percent.  However, the court found several places in the record where it appeared 
that the Project would not, in fact, exceed Title 24 standards by 15 percent.  Therefore, the court found that 
there was no substantial evidence to support the city’s determination that the project would have no significant 
impacts related to GHG emissions.

Next, the court of appeal reviewed whether the city had made the appropriate findings under the Subdivision 
Map Act to approve the parcel map.  Government Code section 66473.5 specifies the findings that must be 
made in order to approve a tentative map or a parcel map.  In comparison, Government Code section 66474 
requires a city or county to deny approval of a tentative map or a parcel map if it makes one of several findings.  
Citing to an Attorney General opinion, the court decided that the city was required to affirmatively address all 
of the matters covered in Government Code section 66474 before approving the map.

Finally, the court of appeal looked at whether revisions made to the EIR after it was circulated for public review 
represented “significant new information” that mandated recirculation.  The court held that revisions in two of
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the areas were not significant, but that in two other areas the revisions were significant because they deprived 
the public of a meaningful opportunity to comment on substantial adverse environmental effects and/or 
feasible ways to mitigate such effects.

This case underscores the need for agencies to ensure compliance with specific mandatory policies in 
its general plan, especially given that a court may apply a less deferential standard to such inquiries than 
warranted, as was the case here.  It also underscores the importance of making comprehensive findings 
pursuant to Government Code sections 66473.5 and 66474 when approving a tentative map or parcel map.  

Ajit Thind
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Stewart Enterprises, Inc. v. City of Oakland
248 Cal.App.4th 410

Stewart Enterprises, Inc. and SE Combined Services of California, Inc. (Stewart) obtained a zoning clearance 
and building permit from the City of Oakland to construct a crematorium after city staff determined that the 
proposed crematorium was a permissible general use of the property under the applicable zoning regulations.  
Five days later, in response to community concerns, the city council adopted an emergency ordinance that 
required a conditional use permit (CUP) for any new crematorium activity.  The city sent a letter the following 
day, informing Stewart that it could not proceed with the development of the crematorium without first 
obtaining a CUP.  Stewart disputed the applicability of the emergency ordinance to its project and appealed the 
matter to the city’s planning commission, which denied the appeal.

Stewart brought suit against the city, alleging eleven causes of action, including a claim for a writ of 
administrative mandamus.  The trial court granted Stewart’s request for a writ, finding that Stewart has a 
vested right in the building permit based on the preexisting local ordinance. The trial court held that Stewart’s 
right was impaired and the city failed to identify sufficient evidence of “an urgent threat to the public welfare 
justifying the abrogation of vested rights.”

The city appealed the trial court’s ruling, arguing that (1) Stewart had no vested right; (2) even if Stewart had a 
vested right, it was not impaired; and (3) even if Stewart had a vested right that was impaired, the impairment 
was supported by substantial evidence.

The court of appeal rejected each of the city’s contentions.  At the outset, the court noted that while “[g]
overnmental agencies may generally apply new laws retroactively where such an intent is apparent,” retroactive 
application becomes unconstitutional “if it deprives a person of a vested right without due process of law.”  
Applying the analytical framework set forth in the factually similar case of Davidson v. County of San Diego 
(1996) 49 Cal.App.4th 639, 646, the court of appeal upheld the trial court’s findings that (1) the pre-existing 
ordinance created a vested right in the permit Stewart had obtained prior to the enactment of the emergency 
ordinance, (2) the administrative determination applying the enactment to Stewart’s project impaired that 
vested right, and (3) the enactment was not sufficiently necessary to the public welfare to justify impairment 
of that right.

The court of appeal emphasized that the determination of whether a preexisting ordinance created a vested 
right “is not made by looking at the effect of subsequent enactments but is made as of the time” the permit 
establishing the right was issued.  The court then held that the plain language of the preexisting ordinance in 
fact created a vested right in the permit the city issued to Stewart.  The court next turned to the effect of the 
subsequently approved emergency ordinance and adopted the trial judge’s holding that the new ordinance 
in fact impaired Stewart’s vested right because “[t]o impose a condition on a building permit is to prohibit the 
project until the property owner satisfies the condition.”  Lastly, the court affirmed the determination that the 
city’s proffered evidence of potential adverse impacts on the environment and business development failed 
to meet the “constitutes a menace to the public health and safety or a public nuisance” standard adopted in 
Davidson.

This case reinforces the three-step approach that courts will undertake to determine whether a new zoning 
enactment may constitutionally deprive a party of a vested right conferred by a preexisting ordinance.  The case 
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also reflects that while courts ordinarily will give deference to a local agency’s interpretation and application 
of its regulations, more careful scrutiny may be given where the agency’s construction is at variance with the 
plain language of a regulation and where constitutional interests are at stake.

Emily Webb
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Teixeira v. County of Alameda
822 F.3d 1047 (9th Cir. 2016)

Alameda County requires a conditional use permit for any gun store.  The county will not grant a conditional 
use permit unless the applicant proves it has all required state and federal licenses, will store firearms and 
ammunition lawfully, and will locate the business at least 500 feet from a residentially zoned district.  As relevant 
for this case, an applicant proposed a location that turned out to be 446 feet from the nearest residential 
property.  Despite this, the county’s zoning authority voted to grant a conditional use permit and variance.  The 
decision was appealed to the county board of supervisors, which granted the appeal.  The applicant then sued 
the county in federal court alleging that the ordinance violated the Fourteenth Amendment’s Equal Protection 
Clause and the Second Amendment by infringing upon the right to keep and bear arms.  The district court 
granted the county’s motion to dismiss, and the applicant appealed.

The Ninth Circuit clarified how a court should analyze an ordinance that allegedly infringes upon an enumerated 
constitutional right.  When the allegedly burdened right is not only fundamental, but enumerated, a court 
should analyze it under the heightened scrutiny standard normally applied to the specific right, rather than the 
rational basis test under the Equal Protection Clause. 
  
The court stated that the county’s ordinance, which restricted gun stores from being within 500 feet of a 
residentially zoned districts, was incongruous with prior Supreme Court holdings that firearms could not be 
prohibited in residences.  Moreover, since heightened scrutiny applied, the county had to justify its actions with 
factual support.  The county had failed to do so in the district court, and thus the Ninth Circuit reversed the 
dismissal of the action and remanded so that the district court could apply the proper analysis to the county’s 
ordinance.

This case underscores the importance for local agencies to keep up-to-date on the developing contours of 
rights enumerated in the U.S. Constitution, particularly as they bear on the exercise and scope of the police 
power to adopt land use regulations.  Typical zoning challenges are brought under the Equal Protection and 
the Due Process Clauses and are subject to a relatively low standard of judicial review.  When enumerated 
rights are involved, however, the courts will apply more rigorous scrutiny.

Michael Driscoll
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Ukiah Citizens for Safety First v. City of Ukiah
248 Cal.App.4th 256

In this case, the court of appeal ruled that an environmental impact report (EIR) that was inadequate at the 
time it was adopted cannot be corrected via a later-adopted addendum to the EIR.
  
Ukiah Citizens for Safety First filed a petition for writ of mandate pursuant to the California Environmental 
Quality Act (CEQA), challenging the City of Ukiah’s adoption of an EIR in conjunction with its approval of a 
Costco retail store and gas station project.  The trial court denied the petition.  The court of appeal reversed the 
trial court, finding the EIR’s analysis of the project’s energy impacts to be inadequate.

The court of appeal’s determination was based on the case of California Clean Energy Committee v. City of 
Woodland (2014) 225 Cal.App.4th 173 (CCEC), which had been decided after the EIR was certified, and found an 
energy analysis very similar to the one used by the City of Ukiah to be improper.  Specifically, the court of appeal 
deemed Ukiah’s EIR to be inadequate because, as in CCEC: (1) the project would generate thousands of vehicle 
trips per day, but the EIR failed to calculate the resulting energy impacts of those trips; (2) the EIR improperly 
relied upon compliance with building code requirements to mitigate operational- and construction-related 
energy impacts without discussing how those mitigation measures met the criteria set forth in Appendix F 
of the CEQA Guidelines, which specifically address energy impacts and associated mitigation measures; and 
(3) the EIR improperly relied on mitigation measures designed solely to reduce greenhouse gas emissions to 
address environmental impacts caused by the broader issue of energy consumption.

Knowing that the court in CCEC had found a nearly identical energy analysis to be inadequate, the City of 
Ukiah adopted an addendum to its EIR approximately a year after the original EIR was certified, providing a 
more robust analysis of the energy impacts and proposed mitigation measures.  However, the court of appeal 
refused to consider the addendum on the grounds that (1) its after-the-fact adoption meant it was not part of 
the administrative record at the time of approval of the EIR, and thus was not relevant under the “substantial 
evidence” standard of review, and (2) the CEQA regulations permitting the adoption of an addendum 
presuppose the initial adoption of an adequate EIR, meaning the addendum process cannot be used to correct 
an EIR that was invalid at the time of adoption.

This case illustrates that a challenged EIR that initially fails to comply with CEQA cannot be rectified or 
rehabilitated through the means of a later-adopted addendum.  The case also reinforces the need to include a 
detailed discussion of energy impacts in a CEQA document.

Mark Austin
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US Army Corps of Engineers v. Hawkes Co., Inc.
578 U.S. __ (2016)

In this case, the U.S. Supreme Court ruled that an approved jurisdictional determination issued by the U.S. Army 
Corps of Engineers (Corps) under the Clean Water Act (CWA) is a final agency action subject to judicial review, 
thereby ending the ability of the Corps to argue that a decision its own regulations indicated was final was 
somehow immune from judicial review.

The CWA prohibits the discharge of dredged or fill materials into “waters of the United States” without a 
requisite permit from the Corps.  This case involves a 530-acre property in Minnesota where three peat mining 
companies sought review of an approved jurisdictional determination, which they considered overly expansive 
in that it determined the CWA applied to a large portion of the property.  Specifically, the Corps formally issued 
an “approved jurisdictional determination” determining that the property contained “waters of the United 
States” because wetlands on the property had a “significant nexus” to a navigable river located some 120 miles 
away.  One of the mining companies, Hawkes Co. Inc. (Hawkes), sought to challenge the approved jurisdictional 
determination and filed an action for immediate judicial review in federal district court.  The district court 
dismissed the action, holding that the approved jurisdictional determination was not a “final agency action” 
under the Administrative Procedure Act (APA), and therefore it was not subject to judicial review.  The federal 
court of appeals held that the approved jurisdictional determination was a final agency action and remanded 
the action for further proceedings.  The U.S. Supreme Court was asked to review the case, and it determined 
to do so.

The question before the U.S. Supreme Court was whether the Corps’s approved jurisdictional determination 
that the wetlands were “waters of the United States” was a final agency action subject to judicial review under 
the APA.  The Court held that the determination was such a final agency action.

The Court applied a two-prong test from prior cases to determine if an agency action is to be considered 
“final” under the APA: (1) the action must “mark the consummation of the agency’s decision making process,” 
and (2) “be one by which rights or obligations have been determined, or from which legal consequences will 
flow.”  Because an approved jurisdictional determination is typically not revisited and marks the end of an 
extensive fact-finding process, the Court quickly found the Corps’s determination to be the consummation of 
the agency’s decision-making process and thus satisfies the first condition.

The Court’s analysis focused primarily on the second condition – whether an approved jurisdictional 
determination gives rise to meaningful legal consequences.  In this regard, the Court found that the Corps’s 
approved jurisdictional determination binds the two governmental agencies authorized to sue to enforce the 
CWA (i.e., the Corps and the U.S. Environmental Protection Agency) and therefore creates legal consequences, 
thus satisfying the second condition.  Specifically, the Court found that both a negative approved judicial 
determination and an affirmative approved judicial determination have “direct and appreciable” legal 
consequences.  The Court also emphasized that there was no adequate alternative to judicial review.  The 
court explained that having to wait for a final permit decision was an inadequate remedy for the landowner 
because the permit process is often “arduous, expensive, and long.”  Moreover, encouraging a landowner to 
proceed without a permit and wait for an enforcement action was deemed inadequate and troubling.  This 
approach would compel the landowners to expose themselves to substantial civil penalties for each day that 
a jurisdictional water body remained illegally filled, “to say nothing of potential criminal liability.”  The Court 

Connect with Rutan

GUIDING CLIENTS TO SUCCESS
www.rutan.com

www.rutan.com


determined that landowners “need not assume such risks while waiting for EPA to drop the hammer in order 
to have their day in court.” 

While the case only pertains to approved jurisdictional determinations and not to preliminary jurisdictional 
determinations, it nonetheless provides landowners and developers with a clear right to challenge such 
approved jurisdictional determinations issued by the Corps. 

Hans Van Ligten
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