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01913 (N.D. Cal.), tells us anything di-
rectly about the amended Fair Pay Act. 
The motion for preliminary approval of 
the settlement does not make an argument 
that the amendments to the Fair Pay Act are 
retroactive. And the period of time covered 
by that suit almost exclusively covers a time 
period before the amendments became ef-
fective.

I do agree, though, that the publicity 
around the amendments to the Fair Pay Act 
and the women’s U.S. Soccer case and even 
just the fact that Hillary Clinton is running 
for president is bringing much greater at-
tention to the apparent inequity in pay. I 
expect to see many more Fair Pay Act cases 
as a result of the amendments. I think it’s 
an easy case for plaintiffs’ counsel. The facts 
are out there, and the law is now so heavily 
slanted in plaintiffs’ favor, but I don’t think 
that Coates necessarily tells us much about 
the future of the Fair Pay Act.

CATHY L. ARIAS: The position that 
women should be paid the same as men is 
not controversial. It’s a fairly well accepted 
concept that there should be pay equity. 
Hillary Clinton and other politicians have 
made that a cornerstone of their cam-
paigns, and no one is arguing against it.

The question is whether this law has 
gone too far and whether it will result in 
unintended consequences. Our economic 
system relies on competition and it is not 
clear whether or not this law has taken the 
flexibility away from employers to offer 
extremely qualified candidates or highly 
valued employees a higher wage than 
somebody else. This Act may be encourag-
ing employers to set very rigid pay scales 
to eliminate any risk of litigation. That can 
impact an employer’s ability to compete for 
talent—a cornerstone of American busi-
ness.

JAMES R. EVANS: I think the Coates 
case is going to have a positive impact on 
employers. There are many institutional 
changes that are required as a part of the 
settlement, which to me is much more 
interesting than the monetary aspect of 
the case. 

As for the amended equal pay law, will 
there be more litigation? Yes. Is it skewed 

in favor of employees? Yes. With that said, 
again, the exciting part of it is that employ-
ers—at least, many of my clients who are 
employers—are saying, “Hey, let’s look at 
this now before there’s litigation,” and they 
are asking, “What do the numbers look 
like, how do our people fare?”  

While nobody disagrees with the no-
tion that people of equivalent skill levels 
and experience should be paid the same 
regardless of gender, the reality is that 
they are not. This is now an opportunity 
for companies to take a careful look at 
whether there are disparities in pay that are 
not justified and, where required, level the 
playing field. 

LANE: The key issue is that employers 
many times do not even realize that there 
is a disparity. So many compensation deci-
sions are made in a piecemeal fashion that 
it’s very easy-- with no ill intent-- for em-
ployers to end up having a skewed repre-
sentation. So for me, the biggest takeaway 
is that employers need to find out what 
they don’t know. They need to start col-
lecting the information, preferably with 
counsel involved from the beginning to 
try to maintain some attorney-client work 
product protection). 

As an employer, you don’t want to find 
out about pay disparities when it’s too late, 
after one good employee complaint has 
been made to the DFEH is made. If we can 
get employers to get interested in going 
through that exercise, I think it’s going 
to make some really positive changes. It’s 
exciting.

GRUNFELD: To that point, we must men-
tion what Marc Benioff did in the Salesforce 
equal pay initiative where the company 
spent $3 million to equalize pay after they 
hired experts who determined that there 
was a disparity. Some men got a raise, too. 
Cindy Robbins describes in her blog how 
Salesforce did a comprehensive analysis of 
their 17,000 global employees and found 
that six percent of those needed an adjust-
ment. That’s the kind of proactive approach 
that all companies that do business in Cali-
fornia should be emulating right now.

MARK J. PAYNE: It is interesting that the 
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athletes should be paid the same even 
though there are disparities in talent?

THOMAS: No. We are not saying compare 
Bob to Joe. We’re saying compare June to 
John.

EVANS: But how are you going to do that 
without looking at statistics, such as at-
tendance, product sales, fan interest, etc.? 
When an agent comes in to negotiate a 
contract on behalf of a player or a player’s 
union negotiates on behalf of a group, they 
point to statistics. 

THOMAS: But as Cathy [Arias] pointed 
out, this case was filed for athletes at a 
point in time when they are commanding 
revenue and attendance.

ARIAS: The U.S. women have also per-
formed better than the men.  

LANE: What you’re both pointing out is a 
problem that we’re not only seeing in this 
case, but that we’re going to see in other 
cases under this amended Fair Pay Act: 
how do you define “substantially similar” 
work, particularly when dealing with 
something as unique as a professional ath-
lete and their skills and talents. 
 For example, from a marketing stand-
point, an attractive, athlete with a positive 
public persona might not be “substantially 
similar” to another player who is behaving 
badly and getting bad press. They may 
have the same athletic skills and hold the 
same positions, but are they “substantially 
similar”?

THOMAS: But it is substantially similar 
work. It is not about a substantially 
similar employee.

LANE: But when you’re an athlete, isn’t 
part of your work representing the team 
in public? What we’re illustrating is, we 
are several defense-minded attorneys who 
all seem to be having difficulty in stating 
where the line in the sand is. This is just a 
microcosm of what we’re going to see in the 
business world and in litigation. It is going 
to be very difficult for some employers to 
know what they can and cannot compen-

sate employees above and beyond their rote 
skills. It is going to be interesting to see 
how this plays out, particularly since it is 
getting so much more media attention. One 
has to wonder, what is this going to mean 
for employers in the private sector?

THOMAS: An additional issue is this: what 
are going to be the high target industries 
or workforces under the amended Fair 
Pay Act? In the Los Angeles area, the 
entertainment industry is at the top of 
the list. Women behind the camera—edi-
tors, sound editors, and postproduction 
people—historically are paid less than 
men. Silicon Beach is also ripe for the pick-
ing. I anticipate the plaintiffs’ bar will roll 
through Silicon Beach and zero in on early 
phase tech companies, which are infamous 
for paying men more than women.

GRUNFELD: Much of the amended Fair 
Pay Act codifies existing law. Employers 
could show there was a reason for the dis-
parate pay based on seniority or merit or 
quantity of production. And now if they’re 
relying on a bona fide factor other than the 
employee’s sex, then they need to show that 
this is a business necessity. And it is those 
provisions that are going to put the meat 
into enforcement efforts by the plaintiffs’ 
bar to help change these companies and 
industries that everyone knows are con-
tributing to the gender pay gap.

MODERATOR: What does the U.S. Su-
preme Court’s recent decision in Tyson 
Foods, Inc. v. Bouaphakeo, No. 14-1146, 
mean for the use of statistical evidence 
in class actions going forward?

PAYNE: This case involved the use of statis-
tics in a wage and hour class action under 
the FLSA. It keeps the door open for the 
use of what the court would agree is com-
petent, representative statistical evidence 
where the employer did not keep records 
of the disputed time worked. 

But, it’s fairly limited. It merely says that 
we’re not going to bar the use of statistical 
evidence in all class actions. It doesn’t go 
so far as to say what kind of statistical evi-
dence can be used. We’re going to see more 
attempted use of statistical evidence, but 
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proposition that the employer doesn’t get 
summary judgment under these circum-
stances. It’s also interesting that the court 
parsed the language of FEHA and once 
again found that FEHA is more protective 
than the ADA. That is an important point 
for California employers.

EVANS: What I find strange—and Justice 
Grimes pointed this out in her dissent—is 
that it is not even an accommodation case. 
The plaintiff had withdrawn the accommo-
dation claim, yet the District Court of Ap-
peal reached the accommodation issue.

LANE: Yes, that is a little weird.

EVANS: Justice Grimes also noted that the 
majority’s opinion went so far as to make a 
nondisabled employee disabled by associa-
tion, and that’s what’s really kind of novel 
about the decision. I do not expect this case 
law to remain in place for too long.

THOMAS: My problem with the opinion is 
that it went beyond the statutory language. 
The discrimination provisions of FEHA bar 
discrimination against an employee associ-
ated with a disabled person. The accommo-
dation provisions are not written in such a 
way as to require reasonable accommoda-
tion of an employee who has no disability 
and is merely associated with a disabled 
person who’s not an employee. 

The majority went beyond the statu-
tory language to reach a result it wanted. 
It is an unsound decision, though for now 
it’s binding on employers in the Second 
District and we have to advise our clients 
accordingly. It places a significant new bur-
den on our clients in this district.

ARIAS: The term “associated” has no 
definition. We’ve been talking about family 
members, but could it be a neighbor? How 
far this will go is yet to be seen. I’m not 
as confident as James [Thomas] and Jim 
[Evans] that this is going to be overturned 
anytime soon.

MODERATOR: What are some of the 
latest developments in minimum wage 
increases?

THOMAS: A patchwork of different munic-
ipal ordinances is developing. This is a par-
ticular problem for restaurants and other 
employers with operations in different 
municipalities. Compliance with a growing 
number of cities’ different minimum wage 
ordinances can get very complex.

LANE: I agree. In my experience, know-
ing where they have to comply with those 
ordinances is half the battle. Many cities in 
California now have their own ordinances. 
It’s challenging for employers that have 
multi-city locales or who have employees 
who are telecommuting to make sure they 
are complying with all of these different 
requirements. And that’s in addition to the 
state requirements.

GRUNFELD: This movement is growing 
out of the disparity in wages across the 
country and the income inequality that 
is mounting every year. I’m really pleased 
that Governor Brown signed the bill in 
April to raise the statewide minimum wage 
to $15.00 in the next five years. I think 
that may help solve the patchwork prob-
lem for employers in California. I also ap-
plaud companies like Target that are taking 
initiative and starting to raise their wages 
because wages have been too low for the 
lowest paid workers for too long.

PAYNE: Unfortunately, I’m not sure it will 
resolve the patchwork issue. Just as an ex-
ample, the California increase tops out in 
2022 at $15.00. San Francisco is just one 
of the cities here in play, but theirs tops out 
in July of 2018 at $15.00.  

For employers, the challenge is compli-
ance. Putting aside the policy behind all of 
this, just to comply is enormously burden-
some. It creates issues for employers that 
have employees traveling from work in one 
city to work in another city with a different 
minimum wage. 

For example, an employee in San Fran-
cisco is entitled to these higher wages if 
they work two hours within the city. How 
does an employer track that? How do they 
report that properly on the paycheck stub?  
How do they give proper notice that’s re-
quired by law to the employees about what 
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