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+CELL PHONES --

In a precedent-setting decision issued on August 12,
2014, the California Court of Appeal created yet one more
mineield for employers attempting to navigate California’s
wage and hour laws.

California Labor Code section 2802 requires employers
to indemnify employees for all “necessary expenditures”
incurred in carrying out their job duties. The question raised
in Cochran v. Schwan’s Home Service, Inc. was whether
an employer must always reimburse an employee for the
reasonable expense of a cell phone or is the reimbursement
obligation limited to situations where the employee incurred
an extra expense that would not have otherwise been
incurred absent the job?

According to the court, “reimbursement is always required”
to avoid an employer from receiving “a windfall because it
would be passing its operating expenses onto the employee.”
The court rejected the argument that an employer should not
be required to reimburse the employee in situations where
the employee is already on an unlimited family plan (i.e.,
use of the cell phone for work did not result in an increase

to what the
employee was
already paying
for personal
use). The court
concluded that
“it is irrelevant
whether the
employee
changed plans
to accommodate
work-related cell
phone usage. .

. . [T]he details of
the employee’s
cell phone plan
do not factor
into the liability
analysis.”

To best protect against these risks, employers are strongly
encouraged to adopt robust mobile-device policies.

What this means for employers: If an employer
expects an employee to be available by mobile
device, the employer must either provide the
employee with the device and pay all of its costs
or reimburse the employee for a reasonable
percentage of the employee’s cost of using their
own personal devices. The court did not deine a
“reasonable percentage.”

Other mobile device risk areas: Apart from the
cost, employers should also be mindful of other
risks raised by employee mobile-device use.
These include off-the-clock claims by non-exempt
employees who review and respond to emails or
calls after hours but fail to record their time as
hours worked. Before permitting non-exempt
employees to use mobile devices, an employer
should have a clear and easy-to-follow policy for
how to capture “after hours” work to ensure all
work time is paid. In addition, employers should
also be careful to put procedures in place to protect
against the disclosure of conidential trade secret
information and to ensure that the employer has
the right to monitor all activity on the employee’s
mobile device.

Maria Z. Stearns is a Partner in the irm’s
Employment Law Department where
she represents businesses in employment
litigation and transactional matters.
Ms. Stearns’ employment practice is
broad and includes: wage and hour
class actions; discrimination, retaliation,
sexual harassment, disability and
wrongful termination cases; advice
and counseling; management training;
and policy-drafting.

Ms. Stearns can be reached at
714.338.1821 or
mstearns@rutan.com.

EMPLOYERS BEWARE!
Barnes & Noble and

Samsung unveiled a new
reading-focused tablet that
will replace the bookseller’s
Nook tablets.

The 7-inch Samsung Gal-
axy Tab 4 Nook will sell for
$179, the same entry price
as the nonbranded Sam-
sung Galaxy Tab 4. 

The move had been ex-
pected since Barnes & No-
ble said in June it would
team up with Samsung to
release co-branded Nook
tablets in August. 

For the first time, the
Nook will have a camera.
The 1.3-megapixel camera
on the front is on par with
what’s on other tablets, but
the 3.0-megapixel rear one
isn’t as sharp. 

The Nook offers access
to both the Nook app store
and Google’s Play store for
Android apps – the latter
unavailable in previous
Nook tablets. 

The New York company
spent years investing in its
Nook e-book reader and e-
book library, but they strug-
gled to be profitable. And in
December, the chain said it
was evaluating the future of
its tablets. Still, it offered a
new nontablet e-book read-
er during the holiday sea-
son. 

In an interview, Barnes &
Noble CEO Mike Huseby
said Nook tablets hadn’t
done well in the past be-
cause they weren’t full-fea-
tured. This one, he said, has
a camera and other fea-
tures expected in Android
tablets, while offering addi-
tional ones targeted at
readers. 

Although it’s possible to
install a Nook app on most
Android tablets, the Nook
tablet goes further in offer-
ing a home screen with
quick links to favorites and
recently read books. You

can pause reading to check
email or Facebook, then hit
a book icon on the corner of
the home screen to instant-
ly resume your book.

Amazon’s Kindle Fire
tablets also emphasize
reading, alongside shop-
ping, movies and other
Amazon services. They
have had more success than
Nooks. 

Huseby said Barnes &
Noble has the advantage of
having more than 600
stores where customers
can come in to check out the

products before buying and
return for tutorials and oth-
er help. 

“Amazon doesn’t have
them,” he said. “You can call
them on the phone or chat
online, but they don’t have a
store in which you can get a
human contact and expert
bookseller.” 

B&N has been trying to
turn itself around as com-
petition from discount
stores and online retailers
toughens and as consumers
shift away from traditional
books to digital formats. 

Barnes & Noble said it
will continue to make and
sell its $99 Nook GlowLight
e-readers. 

In July, Barnes & Noble
said it would separate the
Nook and retail businesses.
The retail business includes
bookstores and the BN.com
website and has been out-
performing the Nook unit.
Nook Media houses the dig-
ital and college businesses
of Barnes & Noble. 

The company expects
the separation to be com-
plete by April 2015.

B&N, Samsung unveil
reader-focused Nook tablet
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The Samsung Galaxy Tab 4
Nook will replace Barnes &
Noble’s Nook tablet. 
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