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On May 21, 2018, the U.S. Supreme Court issued its long-awaited decision in
Epic Systems Corp. v. Lewis, 584 U.S. ___ (2018). The question before the Court
was whether the Federal Arbitration Act (“FAA”) requires the enforcement of
arbitration agreements providing for individualized dispute resolution – i.e.,
arbitration agreements containing class action waivers.

The majority opinion, written by the newest Justice, Neil Gorsuch, provides an
unequivocal answer: Yes, arbitration agreements mandating individualized
proceedings must be enforced, if they are subject to the FAA.

Justice Gorsuch summarized the fundamental issue before the Court in his
opening paragraph:

“Should employees and employers be allowed to agree that any disputes between
them will be resolved through one-on-one arbitration? Or should employees
always be permitted to bring their claims in class or collective actions, no matter
what they agreed with their employers?” (Slip Opinion at 1.) 

The Court majority answers the first question with a clear “yes” and the second
question with a clear “no.”

The Court’s decision provides much-needed certainty about the status of class
action waivers in employment arbitration agreements. Over the last few years, a
split had developed among the federal Courts of Appeals (and also between some
state and federal courts) over the enforceability of class action waivers in these
agreements. California employers often found themselves in a predicament:
Class action waivers generally could be enforced in state courts under the
California Supreme Court’s decision in Iskanian v. CLS Transportation Los
Angeles, LLC, 59 Cal. 4th 348 (2014), but often were unenforceable in federal
court under the U.S. Ninth Circuit Court of Appeals’ decision in Morris v. Ernst &
Young LLP, 834 F.3d 975 (9th Cir. 2016).

The U.S. Supreme Court resolved any uncertainty through its Epic Systems
decision. The Court expressly overruled the Ninth Circuit’s Morris decision. Class
action waivers in arbitration agreements governed by the FAA therefore are
enforceable, and employers are free to include them in their arbitration
agreements.

Why the split among various courts?
Without too deep a detour into legal history, the dispute in Epic Systems (and two
similar cases decided with it, including Morris) involved a conflict between two
federal statues: the FAA (enacted in 1925) and the National Labor Relations Act
(“NLRA”), enacted a decade later. The FAA makes most agreements to arbitrate
“valid, irrevocable and enforceable,” with limited exceptions. The NLRA, on the
other hand, safeguards workers’ rights to engage in “concerted activity” for their
mutual benefit and protection (mostly translatable as “the right to unionize”).

Not until 2012 did the NLRB have the epiphany that arbitration agreements with
class action waivers somehow impair the rights of workers under the NLRA. Once
it did, courts splintered – some bought into this rationale; others didn’t. Why did
this notion take 77 years to surface? Good question, said Justice Gorsuch.

The Court majority found that nothing in the NLRA overrode the FAA’s command
that arbitration agreements be enforced according to their terms. The Court was
able to reconcile the objectives of both statutes, and found it notable that the
NLRA expresses no opinion – pro or con – about arbitration.

The Court’s four dissenters, led by Justice Ruth Bader Ginsburg, thought the
majority got it “egregiously wrong.” Regardless whether the outcome reflects wise
policy, two facts remain: new federal legislation could always override the decision
and outlaw class action waivers; but until that happens or the judicial philosophy
of the Supreme Court changes, state legislative and federal regulatory efforts to
impair arbitration will continue to fail.

Supreme Court Upholds Class Action Waivers in Employment Arbitration Agreements.
Are They Right For Your Business?

What does this mean for employers?
For the foreseeable legal future, employers who adopt properly drafted and
implemented arbitration agreements can count on having them enforced, even
with a required waiver of class action or collective action (think Fair Labor
Standards Act) claims.

At present, however, one big caveat exists for California employers: The California
Supreme Court has held (in the Iskanian decision mentioned above) that
“representative actions” under PAGA (the Private Attorneys General Act) cannot
be compelled into arbitration – at least for the draconian civil penalties portion of
PAGA. Although PAGA cases have besieged the California legal landscape for
several years, at least they involve a shorter (one year) statute of limitations than
the usual three or four year periods available for most other types of wage-hour
claims.

Should employers adopt arbitration agreements with class action waivers?
The Epic Systems decision removed the only remaining cloud over whether such
agreements would hold up. From a strictly legal perspective, most commentators
now would say it’s the only sure way to avoid the risk of employment class
actions. That alone may be worth it to many employers.

But, as with most things, it’s not that simple. Employers must pay virtually all costs
associated with employment arbitration. Arbitrators’ fees and expenses sometimes
feel like paying for a second set of lawyers! Some plaintiffs’ attorneys vigorously
resist going to arbitration, and litigating to compel arbitration can also be costly.
While arbitration can be less cumbersome than the court system, there’s no
consensus that employers achieve a better win-loss ratio in arbitration than in
court. All the same rights and remedies are available in arbitration – except for
class and collective action procedures (at least when a properly-adopted
arbitration agreement exists). And, in today’s Me-Too atmosphere, mandatory
arbitration has become politically toxic in some industries.

Finally, after Epic Systems and another U.S. Supreme Court decision last year,
some observers now believe the strategy of using PAGA “representative actions”
to evade arbitration may be on the path to getting its comeuppance. Under this
theory, if a (California) state law could enable claimants to avoid arbitration just by
invoking the mantra, “We’re suing as representatives of the state,” that exception
would always swallow the FAA rule requiring arbitration agreements to be
enforced according to their terms! If this theory plays out successfully, only
employers with proper arbitration agreements will be protected from the perils of
PAGA.

It’s worth exploring carefully with your counsel!
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