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In August 2018, President Donald Trump signed into law the Foreign Investment
Risk Review Modernization Act of 2018 (FIRRMA), the first legislation since 2007
to reform the authority of the Committee on Foreign Investment in the United
States (CFIUS). In the fall of this year, FIRRMA initiated a pilot program (Pilot
Program), which is currently in effect and set to expire by March, 2020. Parties
involved in mergers and acquisitions and capital raises, and companies currently
with foreign investors, need to have a general understanding of the current review
process and these new foreign investment rules.

Background
By way of background, CFIUS is a federal committee chaired by the Secretary of
the Treasury, and its members include the heads of, among others, the
Department of State, Department of Defense, Department of Justice and
Department of Homeland Security. CFIUS has the authority to (i) initiate review of
mergers, acquisitions, and other foreign investments that could result in foreign
control over a U.S. business, (ii) impose mitigation measures to address national
security concerns related thereto, and (iii) recommend that the President block
pending transactions or void completed transactions. To mitigate against the risk
of a transaction being stopped or voided, parties to a transaction may file a
voluntary notice requesting pre-clearance from CFIUS for a pending transaction.
In addition, there are certain transactions with foreign investment components
which require a filing for pre-approval with CFIUS.

FIRRMA was proposed in November 2017 with bipartisan congressional support
to modernize and strengthen the CFIUS review process in light of increasing
national security concerns, particularly in the technologies sector. Most FIRRMA
provisions will not go into effect until implementing regulations are passed, which
must occur prior to February 2020. In the meantime, Congress empowered the
Treasury Department to implement the Pilot Program to (i) quickly implement
changes envisioned under FIRRMA, thereby avoiding delay in protecting sensitive
U.S. technologies, and (ii) test-drive the regulations prior to any final rulemaking.
Among others changes, FIRRMA expands CFIUS’ jurisdiction to include (i) real
estate transactions near military bases or other sensitive national security
facilities, (ii) changes in an existing foreign investor’s rights with respect to a U.S.
business, and (iii) certain minority position investments related to critical
technologies, critical industries, and sensitive personal data. 

Major Changes Under FIRRMA
Real Estate Transactions
More real estate transactions now trigger CFIUS review. CFIUS previously held
jurisdiction over a foreign investor’s purchase of real estate in close proximity to
military or other sensitive locations. Under FIRRMA, CFIUS’ jurisdiction is
expanded to include not only the purchase, but also the lease or concession, of
real estate and vacant land that is sensitive to national security. FIRRMA permits
CFIUS to set out other criteria related to the purchase or lease or real property,
which will be expanded upon in future regulations. 

Changes in Existing Investor Rights
CFIUS review may be required when a current investor’s rights change, even if
there is no new investment in the U.S. business. FIRRMA extends CFIUS review
to include any changes to a foreign investor’s rights with respect to a U.S.
business that results in control over the U.S. business. For example, CFIUS
review will be triggered if a foreign investor (new or existing) (i) gains access to
material nonpublic technical information, (ii) obtains board rights (including mere
observer rights) or the right to nominate an individual to such board position, or
(iii) becomes involved in substantive decision making related to sensitive personal
data, critical technologies, or critical infrastructure.

Minority Position Investments
FIRRMA broadened CFIUS’ jurisdiction to include non-passive, minority-position
investments in U.S. businesses that (i) own, operate, manufacture, supply, or
service critical infrastructure, (ii) produce, design, test, manufacture, fabricate, or
develop one or more critical technologies, or (iii) maintain or collect sensitive
personal data of US citizens that could threaten national security. 

Prior to FIRRMA, CFIUS review did not cover transactions that resulted in a
foreign investor holding less than 10 percent of the ownership interests of a U.S.
business as long as that investment was passive. Under FIRRMA the concept of
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passive investment is stricter, and does not rely merely upon any percentage of
equity interest held by the foreign investor. Any investment resulting in foreign
control over a U.S. business will trigger CFIUS review.  

FIRRMA provides that critical infrastructure includes systems and assets that, if
lost, would have an debilitating impact on national security. Historically, sensitive
personal data has included personally identifiable information, financial
information, health care and insurance information, and consumer data,
particularly in bulk quantity. CFIUS will provide clarification on, and likely expand
upon, the definition of the terms critical infrastructure and sensitive personal data
in its final regulations. 

FIRRMA updates CFIUS’ definition of “critical technologies” to include emerging
technologies needed for maintaining the technological advantage over countries
of special concern with respect to national defense, intelligence, and other areas
of national security. Specifically, under the Pilot Program, if the critical technology
involves a particularly sensitive industry, CFIUS review (which had previously
been a voluntary process) is now mandatory. The Pilot Program requires
mandatory CFIUS filings for certain foreign investments in U.S. businesses
dealing with critical technologies across 27 specified industries. These industries
include, but are not limited to, research and development in battery technology,
biotechnology, nanotechnology and wireless equipment, and manufacturing
computer storage devices, aircraft engines, and guided missiles. Parties involved
in these transactions should continually monitor whether their actions require
mandatory or voluntary filings. 

In conclusion, FIRRMA provides CFIUS broad discretion to determine whether or
not a party complied with CFIUS regulations and to set penalties. While the final
regulations still need to be implemented, FIRRMA has greatly expanded the scope
of CFIUS’ jurisdiction and will have a significant influence on structuring future
transactions. Parties considering transactions involving sensitive real estate,
resulting in a foreign investor gaining control over a U.S. business, regarding the
technologies industry, or involving other CFIUS triggers, should carefully consider
deal structure and be prepared to address CFIUS regulations during the
negotiation and preparation of transaction documentation. 
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